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ANNOUNCEMENTS

Dear CHLN Readers:

We hope everyone is enjoying the spring 
weather and some good news about 
the direction of the pandemic. With 
numbers coming down and more and 
more people getting vaccinated, it does 
feel like there is room to be hopeful! A 
big thank you to all of our members who 

Martha Ann Knutson

have supported health care providers in 
their critical work over the last year. 

In this Spring edition of CHLN we have 
several timely pieces including one with 
stories of how members have been getting 
through the pandemic. We are always 
trying to find ways for members to connect, 
so hopefully the article will provide an 
opportunity to get to know some of your 
fellow members just a little bit more! 

This edition also features our annual 
legislative update, which provides an 
overview of the major legislative changes 
for the new year. Finally, Emily Brinkman 
and Jennifer Hansen put together a great 
overview of legal issues for the aging 
physician, including employment questions, 
peer review concerns, fitness for duty 
testing and well-being committees.

CHLN’s “Getting to Know…” is a great way 
for CSHA members to get to know their 

Ben Durie

CONGRATULATIONS TO MEMBERSHIP 
DRIVE RAFFLE WINNERS

Four returning CSHA members were the 
lucky winners of the membership renewal 
raffle held earlier this year. All CSHA 
members who submitted their renewals 
by Jan. 15 were entered into a drawing for a 
$100 Amazon Gift Card. The four winners 
include Bashar Ahmad of Boutin Jones, Inc., a 
two-year member, Emilie Rayman of CMHS, 
who joined CSHA in 2020, Nicole Wasylkiw 
of Vision Service Plan, a 6-year member, and 
Rachel Nosowsky of University of California, 
whose first year with CSHA was 2012.

The Membership Committee thanks 
all of the CSHA members who renewed 
their membership for 2021 and offers 
congratulations to the lucky winners!

MEMBER-GET-A-MEMBER CAMPAIGN*

Join our Member-Get-A-Member Campaign 
today by referring a new member to CSHA. 
For every new member you recruit between 
May 12 and Oct. 15, you will receive:

• A $25 Amazon gift certificate and

• An entry into a drawing for a CSHA-
branded item

CHECK OUT OUR ON-DEMAND WEBINAR 
LIBRARY

Did you miss a CSHA live webinar? We’re 
excited to offer you the opportunity to attend 
our pre-recorded webinars at a time that is 
most convenient for you. They are available 
to watch on-demand at: csha.info/past-event-
downloads

ARE YOU LOOKING FOR A PEER REVIEW 
HEARING OFFICER?

Do You Want to Become a Peer Review 
Hearing Officer?

CSHA maintains a list of California attorneys 
who are well qualified to serve as peer review 
hearing officers. CSHA also provides hearing 
officer training. For more information, go to 
https://www.csha.info/find-hearing-officer.

INTERESTED IN BEING A WEBINAR 
SPEAKER?

Do you have an idea for a CSHA webinar? 
Collaborate with us to deliver high-quality 
continuing education and share your 
expertise with your colleagues across the 
profession.

We are currently seeking speakers for our 
webinars and virtual panels on various topics 
related to healthcare law, such as:

• Revocation of the health plan antitrust 
exemption

• COVID-related legal issues

• Opioid crisis

• Special continuing education units: bias 
in the legal profession, mental health/
substance abuse (particularly focusing on 
depression/anxiety during the pandemic), 
and ethics

Submit your contact information and topic 
idea and someone from our team will reach 
out: csha.info/event/webinar-speaker

EDITORS’S NOTE
colleagues and in this edition we are very 
happy to feature one of the most prolific 
contributors to the CHLN Publications 
Committee, Andrea Frey. Thanks for 
all of your contributions, Andrea!

Although unfortunately this year’s annual 
Spring seminar is not going to happen 
due to the pandemic, CSHA is putting 
together a fantastic webinar series covering 
many of the same topics you would have 
seen at the seminar. Keep an eye out for 
announcements with dates and topics!

Finally, remember to send in your updates 
for CHLN’s “Member News.” This feature 
is a forum for CSHA members to keep up 
with the latest moves, achievements or 
other exciting news from other CSHA 
colleagues and friends. If you have any 
updates you would like to share for inclusion 
in future editions please e-mail them 
to: kweinstein@memorialcare.org.

*Campaign Rules: Referring member must be a current member in good standing in order to participate in the Campaign. Past members who have not renewed their membership 
are not eligible for this Campaign. Referring member’s name must be included on new member application.  In the event of multiple referring members, only the first referring 
member’s name listed on an application is eligible. Limit of five gift certificates and drawing entries per refer-ring member. Campaign runs from May 12 – Oct. 15, 2021. CSHA 
reserves the right to substitute Campaign rewards.
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CLAIRE MARBLESTONE has been promoted 
to partner at Foley & Lardner. Claire is part of 
Foley & Lardner’s health care industry team, 
where she advises hospitals, health systems, 
physician groups, digital health providers and 
health care businesses on a range of health 
care regulatory and transactional matters.

SALLIE BARNETT has become Director of 
Contracting at Neighborhood Healthcare 
in Escondido, California. Sallie previously 
served in the same position at University of 
California, Riverside, School of Medicine. 

LARA D. COMPTON has joined Mintz as 
a member of their Health Law Practice. 
Lara’s practice areas of expertise include 
HIPAA privacy and other regulatory 
issues governing the use of data, state 
and federal fraud and abuse laws, and 
business planning and operational issues.

Arent Fox recently announced the promotion 
of DIANE ROLDAN to partner at Arent 
Fox. Diane represents hospitals and medical 
staffs throughout California in peer review 
proceedings and complex civil litigation. 
Diane also advises health care clients on 
governance issues, Medical Board reporting, 
credentialing procedures, and bylaws 
revisions. practice to serve in the public 
sector as a Policy and Analysis Attorney with 
the Department of Managed Health Care.

NEW MEMBERS

MEMBER NEWS

Rebecca M. Archer
San Mateo County Counsel’s Office 
Redwood City, CA

Omeed Askari
San Francisco, CA

Gina J. Beltramo
San Mateo County Counsel’s Office 
Redwood City, CA

Aaron Bloom
Santa Clara Office of the County Counsel 
San Jose, CA

Patrick Crowl
Nossaman 
Sacramento, CA

Stacy Edrada Thumsuden
San Diego, CA

Yoriko Hayes
Delta Dental of California 
San Francisco, CA

Tara E. Heumann
San Mateo County Counsel’s Office 
Redwood City, CA

Erin Jackson
Jackson LLP Healthcare Lawyers 
Evanston, IL

Felicia Kemp
Delta Dental of California 
Rancho Cordova, CA

Roxanne Kraft
Prime Healthcare 
Ontario, CA

Evan Ladd
Community Medical Centers 
Fresno, CA

Samantha Lewin
Department of Managed Health Care 
Sacramento, CA 95814

Samantha Mandell
CA Medical Association 
Sacramento, CA

John D. Nibbelin
San Mateo County Counsel’s Office 
Redwood City, CA

Kristina M. Paszek
San Mateo County Counsel’s Office 
Redwood City, CA

Kevin Reyes
California Department of Justice 
Los Angeles, CA

Esen Sainz
County of Riverside 

Riverside, CA

Monali S. Sheth
San Mateo County Counsel’s Office 

Redwood City, CA

Meghan Shiner
Marvin Firestone, MD JD & Associates, LLP 

San Mateo, CA

Carlia Suba
Covered California 

Sacramento, CA

Jennifer Stalzer Kraske
San Mateo County Counsel’s Office 

Redwood City, CA

Ali Thodas
Department of Managed Health Care 

Sacramento, CA

Christopher Wheeler
Farella Braun + Martel LLP 

San Francisco, CA

Michael Wood
VSP Global 

Rancho Cordova, CA
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Through the entire summer I had my son, 
daughter-in-law and grandson here with my 
wife and I, along with our three dogs.  Our 
grandson and our puppy bonded (see photo), 
and it was a wonderful thing to be able to 
see. I was only able to share this because my 
grandson was here because of the pandemic, 
and I was working at home.   The silver lining 
to the pandemic.

—Sam Maizel 

I have been taking daily “remote” walks 
with friends, allowing for some wonderful, 
uninterrupted blocks of time to chat and 
connect.  These kinds of long conversations 
rarely happen during “normal” times since 
both my schedule as well as those of my 
friends tend to be too hectic for more than a 
quick check in.

—Karen Weinstein

I try to take a 15-minute break during the day 
to take my dogs outside and throw a ball for 
them to chase down the street. They get to run 
after the ball, I get to chase after them to get 
the ball back, and we all get a few minutes of 
fresh air.

—Andrea DeBerry

The stay in place order was put in place one 
month before my daughter turned one.  Had 
I not been working from home during that 
month (and since), I would have missed 
seeing all the wonderful little changes in her 
personality and cognitive ability.  I will never 
forgot how she held my hand from one day to 
another or how she started interacting more 
with her big brother.  I will forever be grateful 
for having had that time to witness and 
appreciate those changes.

—Sarvnaz (Miriam) Mackin  

My wife and son (a kindergartener) have been 
taking regular walks during the daytime -- 
over lunch or in the early afternoon -- since I 
am now mostly working from the home office.  
We have enjoyed the extra time together, and 
I find breaking up the day helps clear my head 
for a more productive afternoon.

—Adam Wentland

In the summer, my company sent everyone a 
gift with a packet of seeds, some peat, and a 
little box planter.  I have never grown a plant 
from a seed, or kept a plant alive for very long.  
For some reason, it seemed important to try 
with this one.  The plant has now outgrown 
the little box, which I’ve re-purposed as a 
pen-cup. 

—Dayna Nicholson 

GETTING THROUGH COVID

2020 was a challenging and memorable 
year.  And sometimes it was a year for 
finding joy and strength in the changes 
brought by our changed circumstances.  
We asked our leaders to each share 
one or two things that helped them get 
through the challenges of COVID 19.
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I have been taking my dog on long meandering 
walks that may be even more enjoyable 
for me than they are for her.  Also, I have 
rediscovered Paint-by-Number kits (after a 
20 year hiatus) and they are great for quieting 
the brain.

—Melanie Neumeyer

I was able to spend much more time outside (in 
Truckee!) hiking, biking, kayaking, since I do 
not spend time commuting, ironing shirts, etc.  
Hoping for time to participate in snowshoeing, 
cross-country skiing, and snowboarding!

—Brian Taylor

Over the years, my husband and I have noticed 
that we know our neighbors who have dogs 
much better than those who don’t – dog 
walking provides an opportunity to stop and 
chat. At the beginning of the pandemic, our 
neighborhood held some masked, socially 
distanced outdoor “happy hours.”  These 
were wonderful opportunities to get to know 
our neighbors much better – especially the 
ones without dogs!  We’re looking forward to 
resuming these get-togethers as the weather 
improves.

—Lois Richardson

Physical activity has been really important for 
me to keep a regular schedule during COVID 
times.  I have started a Chinese martial arts 
class Saturday mornings for my son’s third 
grade class (masks, usually about 10-15 feet 
apart at a minimum) and have continued 
teaching tai chi on Sundays.  Those activities 
help me both feel connected to people but 
remain physically active to offset all the 
comfort I’ve been eating.

—Felicia Y Sze

Although the remote schooling situation has 
had its challenges, it has also allowed me the 
opportunity to talk with my kids multiple 
times a day between classes. No longer do 
I hear nothing but “fine” in response to my 
question about how their day went.   The 
opportunity to be closer to them is definitely 
helping me get through this!

—Melissa Borelli

At the beginning of SIP, I decided to learn how 
to make sugar-free ice cream for my husband 
who is diabetic.  So far, I’ve done vanilla, 
chocolate, banana and coconut.  Next up, of 
course, is pumpkin.

—Carla Hartley

My way of maintaining a silver lining during 
my battle with multiple myeloma and the 
isolation required by the miasma of Covid 
has been to initiate extended conversations 
with long term friends and relatives which 
I memorialize daily. These anecdotes along 
with my emotional reaction to them are then 
incorporated into a memoir for my family and 
their progeny. It is the best medicine ever.

—Carlo Coppo

(Carlo, a long time CSHA member, passed away 
on March 13. But he wanted us to share his 
contribution with you.)

My second daughter was born a week into 
shelter in place. I’m incredibly grateful for the 
opportunity to spend so much time together 
as a family over the last seven months. There 
have definitely been up and downs, but I 
will always look back on this time with my 
family fondly. My wife and I also took up lap 
swimming at lunch – that’s helped a lot!

—Ben Durie

I have found ways to cook things during at 
home work days that leave the house smelling 
wonderful and a smile on my face. Yesterday 
it was roast pumpkins for the Labradors – the 
smell was just amazing.  Today we cooked 
corned beef and cabbage.   Tomorrow – who 
knows?

—Marty Knutson
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Edited by Lois 
Richardson, California 
Hospital Association

Used by Permission 
of the California 
Hospital Association

2020 REPORT ON LEGISLATION

Following are brief descriptions of healthcare-
related bills enacted during the second year 
of California’s 2019-20 legislative session. The 
full text of each new law is available at http://
leginfo.legislature.ca.gov/. Urgency bills are 
listed with the date they became effective. 
All other measures take effect Jan. 1, 2021. 

STATE BUDGET 

Due to the economic recession that has 
resulted from the COVID-19 pandemic, 
the state faced a budget shortfall of $54 
billion in May. However, the budget 
signed into law avoids most of the deep 
cuts proposed by the Administration.  

This year’s budget

• Rejects a proposal to cut certain managed 
care payments that would have reduced 
Medi-Cal payments to hospitals by 
as much as $500 million per year. 

• Contains no cuts to aging programs, nor the 
elimination of Medi-Cal optional benefits.

• Contains no cuts to Proposition 56 in this 
fiscal year. However, as of July 1, 2021, 
it suspends the Value-Based Payments 
program and supplemental payments 
to Medi-Cal providers from Proposition 
56, unless the Department of Finance 
estimates that General Fund revenues 
sufficiently exceed expenditures to 
support these programs and payments. 

• Establishes the Health Care Payments 
Data Program to collect data on health 
care expenditures for inclusion in a 
Health Care Payments Data System. The 
data system will collect information on 
health care costs, utilization, quality, and 
equity to provide greater transparency 
and inform public policy decisions. 

• Authorizes the Department of Health 
Care Services (DHCS) to extend COVID-19 
coverage to uninsured individuals for the 
duration of the COVID-19 emergency.

• Authorizes DHCS, in consultation 
with stakeholders, to seek federal 
approval for a temporary extension of 
all or select components of the state’s 
1115 waiver demonstration project, 
Medi-Cal 2020, which is scheduled 
to expire on Dec. 31, 2020. 

• Provides flexibility to counties for Mental 

Health Services Act funds, including 
allowing them to use prudent reserve funds 
for mental health expenditures for children 
and adults, including housing assistance. 

• Authorizes DHCS to negotiate 
prescription drug rebates on behalf 
of non-Medi-Cal populations, and 
eliminates the monthly limit of six 
prescriptions and the $1 prescription 
copayment for Medi-Cal beneficiaries 
in the fee-for-service delivery system.

CIVIL ACTIONS/LEGAL

DMHC/DOI independent dispute resolution
AB 2157 (Wood, D-Santa Rosa)

Requires the Department of Managed 
Health Care (DMHC) and the Department of 
Insurance (DOI) to include a process for each 
party to submit into evidence information 
that will be kept confidential from the other 
party, to preserve the confidentiality of the 
source contract. Requires the independent 
organization to conduct a de novo review 
of the claim dispute, based solely on 
the information and documents timely 
submitted into evidence by the parties. 
Requires the independent organization to 
assign reviewers to each case based on their 
relevant education, background, and medical 
claims payment and clinical experience.

Wrongful death
AB 2445 (Reyes, D-San Bernardino)

This urgency bill took effect Sept. 9. Allows a 
decedent’s legal guardian to bring a wrongful 
death action in the same circumstances 
that a legal parent can. Also allows a legal 
guardian to bring a wrongful death civil 
action if they were dependent on the decedent 
and the decedent’s parents are deceased. 

Price gouging
SB 1196 (Umberg, D-Santa Ana)

Expands the crime of price gouging to provide 
that, if a seller did not charge a price for 
relevant goods or services immediately prior 
to a declaration of emergency that triggers 
price gouging protections, it may not charge 
a price more than 50% greater than either 
the amount the seller paid for the goods or the 
seller’s costs in selling or providing the goods 
or services. Also clarifies that a pandemic 
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or epidemic disease is included in the 
circumstances that may lead to a declaration 
of a state or local emergency triggering 
price gouging prohibitions; the protections 
apply to goods and services offered or sold 
in person, in stores, or online; and the time 
frame of the price gouging protections.

CLINICAL

Pregnant incarcerated women
AB 732 (Bonta, D-Alameda)

Requires certain services to be offered to an 
incarcerated woman who is possibly pregnant 
or capable of becoming pregnant.  Allows 
an incarcerated pregnant woman to have a 
support person present during childbirth.

Richard Paul Hemann Parkinson’s 
Disease Program

AB 2821 (Nazarian, D-Van Nuys)
Requires the California Department of 
Public Health to extend the Richard Paul 
Hemann Parkinson’s Disease Program, 
which includes collecting data on Parkinson’s 
disease in California, until Jan. 1, 2022.

EMERGENCY SERVICES

Community Paramedicine or Triage 
to Alternate Destination Act
AB 1544 (Gipson, D-Carson)

Requires the Emergency Medical Services 
Authority to establish minimum standards for 
the development of community paramedicine 
and triage to alternate destination 
programs. Also requires an advisory 
committee to oversee the development and 
oversight of these specialty programs.

Air ambulance services
AB 2450 (Grayson, D-Concord)

This urgency legislation took effect on Sept. 
9. Extends the assessment of an additional $4 
for Vehicle Code penalties for deposit into the 
Emergency Medical Air Transportation and 
Children’s Coverage fund until July 1, 2021.

EMPLOYMENT ISSUES

COVID-19 employee exposure, notification
AB 685 (Reyes, D-San Bernardino)

Requires employers to provide notice to 
employees and their representatives when 
an employee has been exposed to COVID-19 
in the workplace. Provides exceptions for 
individuals who, as part of their duties, 
conduct COVID-19 testing or screening, 
or provide direct patient care or treatment 
to individuals who are known to have 
tested positive for COVID-19, are persons 
under investigation, or are in quarantine 
or isolation related to COVID-19.

COVID-19 supplemental paid sick leave
AB 1867 (Assembly Committee on Budget)

This urgency legislation took effect on 
Sept. 19. It requires all employers that are 
exempt from the paid leave provisions of the 
Families First Coronavirus Response Act 
to provide up to 80 hours of supplemental 
COVID-19 paid sick leave for employees 
who are directed to quarantine, isolate, or 
not report to work due to concerns about 
virus transmission. Allows employers to 
take a credit for any supplemental COVID-19 
paid sick leave already provided.  

Worker classification: employees 
and independent contractors
AB 2257 (Gonzalez, D-San Diego)

Revises AB 5, the 2019 independent 
contractor legislation. Modifies the 
business-to-business requirements in a 
way that may provide opportunities for 
independent contractor relationships for 
direct patient care roles. Adds numerous 
new exemptions from the “ABC” test, but 
none within the health care context.

Hospital inventory of PPE
AB 2537 (Rodriguez, D-Pomona)

Requires acute care hospitals to have a 90-day 
stockpile of specified personal protective 
equipment as of April 1, 2021, unless the 
hospital can show it could not meet the 
requirement due to issues beyond its control.

Employee costs for educational 
programs and training
AB 2588 (Kalra, D-San Jose)

Prohibits general acute care hospitals 
from requiring a job applicant to agree to 
repay any costs associated with training or 

education that is required or provided by 
the employer. Intended for nurse residency 
programs but may have broader implications. 

Hospital and state inventory of PPE
SB 275 (Pan, D-Sacramento)

Requires the creation of a Personal Protective 
Equipment (PPE) Advisory Committee, which 
will include hospital and health care supply 
chain experts, to provide recommendations 
for establishing a state PPE stockpile, 
as well as health facility PPE inventory 
requirements. Requires the Department of 
Industrial Relations to create regulations 
for hospital inventory requirements after 
considering the recommendations of the 
advisory committee. Requires health facilities 
to maintain a 45-day surge inventory of 
PPE by Jan. 1, 2023, or one year after the 
regulations are adopted, whichever is later. 

Employer annual pay data reporting
SB 973 (Jackson, D-Santa Barbara)

Beginning March 31, 2021, and on an annual 
basis, requires employers with 100 or more 
employees that are required to file an EEO-1 
report to file a pay data report with the state. 
Required information includes: the number 
of employees by race, ethnicity, and sex in 
10 specified job categories; the number of 
employees by race, ethnicity, and sex whose 
annual earnings fall within each of the pay 
bands used by the federal Bureau of Labor 
Statistics in the Occupational Employment 
Statistics survey; and the total number of 
hours worked by employees in each pay band.

COVID-19 workers’ compensation 
presumption
SB 1159 (Hill, D-San Mateo)

This urgency legislation took effect Sept. 
17. Creates a presumption in the workers’ 
compensation system that health facility 
employees who test positive for COVID-19 
contracted the virus on the job. Creates 
two evidentiary standards to rebut the 
presumption based on whether a health 
facility employee provides direct patient 
care or is a custodial employee in contact 
with COVID-19 patients. Creates a 
presumption for employees outside of police, 
fire, and health care that arises if there is 
a COVID-19 outbreak in the workplace. 
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Unlawful employment practice: 
California Family Rights Act
SB 1383 (Jackson, D-Santa Barbara)

Expands the California Family Rights Act to 
allow employees to take an unpaid leave of 
absence of up to 12 work weeks to care for a 
grandparent, grandchild, sibling, adult child, 
or domestic partner. Also expands coverage 
to employers with five or more employees. 

HEALTH FACILITIES

Health facilities: notices
AB 2037 (Wicks, D-Oakland)

Increases from 90 to 180 days the notice 
hospitals must provide their health care 
partners, the California Department of 
Public Health, and the community when 
reducing or eliminating emergency 
medical services. It also increases from 
30 to 120 days the required notice to a 
hospital’s community when it is closing 
and increases from 30 to 90 days the notice 
to its community when it is eliminating 
or relocating a supplemental service.

HOMELESSNESS

Funding accountability for 
homelessness programs
AB 2746 (Gabriel, D-Woodland Hills)

Requires cities, counties, non-profits, 
continuums of care, and other recipients 
and subrecipients of homeless assistance 
program funds, including funds from the 
Whole Person Care Pilot program, to report 
annually to the administering agency or 
department on how the funds were used.

MENTAL/BEHAVIORAL HEALTH

Suicide prevention
AB 2112 (Ramos, D-Highland)

Establishes the Office of Suicide Prevention 
within the California Department of 
Public Health to provide information and 
technical assistance, conduct statewide 
assessments, and monitor data in an 
effort to reduce the suicide rates. 

Telehealth for involuntary psychiatric hold

AB 3242 (Irwin, D-Thousand Oaks)

Allows the use of telehealth for individuals 
placed on a Lanterman-Petris-Short 
5150/5151 involuntary hold. Intended to 
expedite access to clinicians for the required 
examination, assessment, and evaluation. 

Peer support specialists
SB 803 (Beall, D-San Jose)

Requires the Department of Health 
Care Services (DHCS), by July 1, 2022, 
to establish statewide requirements for 
counties or their representatives to use in 
developing certification programs for the 
certification of peer support specialists, 
who are individuals who self-identify as 
having lived experience with the process 
of recovery from mental illness, substance 
use disorder, or both. Requires DHS to seek 
any federal waivers it deems necessary to 
establish a demonstration or pilot project 
for the provision of peer support services 
in a county that agrees to participate.

Mental health parity
SB 855 (Wiener, D-San Francisco)

Requires a health plan contract or disability 
insurance policy issued, amended, or 
renewed on or after January 1, 2021, to cover 
medically necessary treatment of mental 
health and substance use disorders under 
the same terms and conditions applied to 
other medical conditions. Requires plans 
and insurers to: (1) base medical necessity 
determinations and utilization review criteria 
on current generally accepted standards of 
mental health and substance use disorder 
care; and (2) apply specified clinical criteria 
and guidelines in conducting utilization 
review of the covered health care services 
and benefits. Prohibits plans and insurers 
from (1) applying different, additional, or 
conflicting criteria than the criteria and 
guidelines in the specified sources; and (2) 
limiting benefits or coverage for mental health 
and substance use disorders to short-term 
or acute treatment. Allows DMHC and DOI 
to issue fines for violations of this law. 

PHARMACY

Pharmacist administration 
of COVID-19 vaccine

AB 1710 (Wood, D-Santa Rosa)

Allows a pharmacist to independently 
initiate and administer a COVID-19 
vaccine approved or authorized by the 
Food and Drug Administration.

Hypodermic needles and syringes
AB 2077 (Ting, D-San Francisco)

Allows the sale of hypodermic needles and 
syringes without a prescription of a physician, 
dentist, podiatrist, or naturopathic doctor.

State contracting for generic 
drug manufacturing
SB 852 (Pan, D-Sacramento)

Requires the California Health and Human 
Services Agency (CHHSA) to enter into 
partnerships to produce or distribute generic 
prescription drugs and at least one form 
of insulin (provided that a viable pathway 
for manufacturing a more affordable form 
of insulin exists at a price that results in 
savings). Requires CHHSA to report to the 
Legislature by July 1, 2023 on the feasibility 
and advantages of directly manufacturing 
and selling generic prescription drugs. Also 
requires CHHSA to report to the Legislature 
by July 1, 2022, on the status of the drugs 
targeted for manufacture and an analysis 
of how CHHSA’s activities have impacted 
competition, access, and costs for those drugs.  

PRIVACY AND PERSONAL INFORMATION

California Consumer Privacy Act of 2018
AB 713 (Mullin, D-San Mateo) 

Exempts from the California Consumer 
Privacy Act (CCPA) information that was 
deidentified in accordance with HIPAA or 
other specified federal law, derived from 
health information, or used or disclosed 
for research purposes. Also exempts 
business associates of covered entities. 
Prohibits a business or other person 
from reidentifying information that was 
deidentified unless a specified exception 
is met. Requires a contract for the sale 
or license of deidentified information, to 
include specified provisions relating to the 
prohibition of reidentification. Requires a 
business that sells or discloses information 
that was deidentified in accordance with 
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HIPAA or other specified federal law or that 
was derived from health information to 
also disclose whether it does and, if so, the 
method used to deidentify that information. 

California Consumer Privacy Act of 2018
AB 1281 (Chau, D-Arcadia) 

Extends for one year — until Jan. 1, 2022 — 
an exemption in the California Consumer 
Privacy Act (CCPA) for data and information 
held by a business about a job applicant, 
employee, owner, director, officer, medical 
staff member, or contractor of a business. 

Mandated child abuse or neglect reporters
AB 1963 (Chu, D-San Jose)

Adds human resource employees to the 
list of mandated child abuse reporters, for 
businesses that employ minors. Also requires 
child abuse reporting by any adult whose 
duties require direct contact with and 
supervision of minors in the workplace, if 
the suspected abuse involves sexual abuse. 
Employers are required to train employees 
who are mandated reporters on child abuse 
identification and reporting. Applies to 
businesses with five or more employees. 

Access to medical records
AB 2520 (Chiu, D-San Francisco)

Allows health care providers to honor a 
release of information form that has been 
signed by the patient (or representative) 
electronically. Requires providers to give 
patients and nonprofit legal services entities a 
free copy of the portion of the medical record 
needed to support a claim or appeal regarding 
eligibility for a specified public benefit 
program, petition for U nonimmigrant status 
under the Victims of Trafficking and Violence 
Protection Act, or a self-petition for lawful 
permanent residency under the Violence 
Against Women Act. Prohibits health care 
providers from charging a fee to fill out 
forms needed to support a claim or appeal.

PROFESSIONAL LICENSURE

Nurse practitioners: full practice authority
AB 890 (Wood, D-Santa Rosa)

Allows a nurse practitioner who meets certain 
education, experience, and certification 

requirements to order and perform, in 
specified settings and organizations, 
medical functions without standardized 
procedures. Beginning Jan. 1, 2023, the 
law also authorizes board-certified nurse 
practitioners to perform those functions 
outside of specified settings and organizations 
in accordance with certain requirements. 
Establishes a Nurse Practitioner Advisory 
Committee within the Board of Registered 
Nursing to provide guidance on disciplinary 
action against a nurse practitioner.

Refugees, asylees, and Special Immigrant 
Visa holders: professional licensure 
AB 2113 (Low, D-Silicon Valley)

Requires licensing boards under the 
Department of Consumer Affairs to 
expedite, and authorizes them to assist, 
the initial licensure process for refugees, 
those who have been granted asylum, and 
holders of Special Immigrant Visas.

Academic medical center 
special faculty permits
AB 2273 (Bloom, D-Santa Monica)

Allows academic medical centers to submit 
applications for Special Faculty Permits 
(SFP) to the Medical Board of California, 
and authorizes SFP holders, visiting fellows, 
and a holder of a certificate of registration 
to practice medicine within the academic 
medical center and its affiliated facilities.

Nursing programs: state of emergency
AB 2288 (Low, D-Silicon Valley)

This urgency legislation took effect on Sept. 
29. Authorizes the director of an approved 
nursing program to obtain approval from 
the Board of Registered Nursing to revise 
clinical experience requirements. Authorizes 
the reduction of direct patient care hours 
and allows the use of preceptorships without 
having to maintain specified written policies 
during a declared state of emergency if 
the approved nursing program meets 
certain requirements, until the end of the 
declared emergency or the end of academic 
year 2020-21, whichever is sooner. 

Department of Consumer Affairs: 
licensing application timeframes 
SB 878 (Jones, R-El Cajon)

Requires licensing boards under the 
Department of Consumer Affairs, on at least 
a quarterly basis, to prominently display on 
their website either the current average time 
frames for processing initial and renewal 
license applications or the combined current 
average time frame for processing both 
initial and renewal license applications.

Nurse-midwives: scope of practice
SB 1237 (Dodd, D-Napa)

Allows a certified nurse-midwife to attend 
cases of low-risk pregnancy and childbirth 
and to provide prenatal, intrapartum, 
and postpartum care — including family 
planning services, interconception care, 
and immediate care of the newborn 
— without physician supervision.

PUBLIC HEALTH 

Childhood blood lead testing
AB 2276 (Reyes, D-Grand Terrace)

Requires Medi-Cal managed care plans 
to identify children without a record of 
completing blood lead screening tests, and 
to remind contracting providers to perform 
required blood lead screening tests. 

Flavored tobacco products
SB 793 (Hill, D-San Mateo)

Prohibits a tobacco retailer from selling 
a flavored tobacco product or a tobacco 
product flavor enhancer, except as specified. 
A violation of this prohibition is an infraction 
punishable by a fine of $250 for each 
violation. These provisions do not preempt 
or prohibit the adoption and implementation 
of local ordinances that impose greater 
restrictions on access to tobacco products.

PUBLIC REPORTING AND MEETINGS

Open meetings: local agencies 
and social media
AB 992 (Mullin, D-San Mateo)

Provides that the Brown Act does not prohibit 
a member of a local agency’s legislative 
body from engaging in communications on 
an internet-based social media platform to 
answer questions or provide information 
to the public, or solicit information 
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from the public on matters under their 
jurisdiction, as long as members do not 
discuss among themselves business of a 
specific nature within their jurisdiction.

SKILLED-NURSING AND LONG-
TERM CARE FACILITIES

Reporting during public health emergency
AB 2644 (Wood, D-Santa Rosa)

Requires skilled-nursing facilities — 
during a declared emergency related to 
a communicable disease —to report each 
disease-related death to the California 
Department of Public Health (CDPH) within 
24 hours. Requires CDPH to make the total 
number of disease-related deaths reported, 
and the location at which they occurred, 
available on its website on a weekly basis 
in a manner that protects patients’ privacy. 
Also requires skilled-nursing facilities to 
notify residents and their representatives 
about cases of the disease, as well as to 
have a full-time infection preventionist. 

Medi-Cal: California Community 
Transitions program
SB 214 (Dodd, D-Napa)

This urgency legislation took effect Sept. 
29. Requires the Department of Health Care 
Services to provide services consistent with 
the Money Follows the Person Rebalancing 
Demonstration Program, until Jan. 1, 
2024, to facilitate transitioning certain 
individuals out of inpatient facilities. 

Skilled-nursing facilities: 
backup power system
SB 1207 (Jackson, D-Santa Barbara)

Requires skilled-nursing facilities to have an 
alternative source of power to protect resident 
health and safety for no less than 96 hours 
during any type of power outage that complies 
with specified federal requirements. Requires 
facilities that use a generator, consistent with 
federal standards, to maintain sufficient fuel 
onsite to maintain generator operation for 
no less than 96 hours or make arrangements 
for fuel delivery for an emergency event.

TAXATION

Exclusion of Paycheck 

Protection Program loans
AB 1577 (Burke, D-Inglewood)

Conforms California law to federal law to 
allow California small businesses to exclude 
the amount of Paycheck Protection Program 
loans received under the Coronavirus 
Aid, Relief, and Economic Security Act for 
state tax purposes, and denies the business 
expense deduction for expenses that were 
paid for using forgiven loan funds.

Corporation taxes disclosure
SB 972 (Skinner, D-Berkeley) 

For corporations with over $5 billion in gross 
receipts, requires the Franchise Tax Board to 
compile information about tax liabilities and 
amounts of tax credits claimed, and send the 
information to two legislative committees.

TELEMEDICINE

Telehealth
AB 2164 (Rivas, D-Hollister)  

Allows Federally Qualified Health Centers 
and Rural Health Clinics to establish a 
patient through real-time or store-and-
forward telehealth services if the patient is 
located in the facility’s federally designated 
service area. Terminates 180 days after the 
end of the COVID-19 state of emergency.
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THE EVOLVING LEGAL LANDSCAPE 
OF LATE CAREER PRACTITIONER 
POLICIES 

Currently physicians 65 and older make up 
15% of the active workforce in the United 
States, while physicians between the ages 
of 55 and 64 make up 27%.1 To understand 
the aging physician population in the United 
States it is important to acknowledge that, 
as we age, our vision, hearing, dexterity, 
stamina, cognition, memory, and judgement 
can be affected.2 These are also issues 
that can directly impact patient safety. In 
California, hospitals and physician groups 
can be held liable for patient injuries caused 
by physicians when there is evidence of 
deficiencies in their skills or judgment.3, 4

According to one study, “physicians were 
most likely to have an unsafe outcome for each 
year of increasing age” and the likelihood of 
an unsafe assessment increased with age.5 
With this aging practitioner population, the 
United States is facing a projected shortfall 
of physicians in a population that is not 
only growing but expected to have a much 
higher per capita 65 and over population 
– a population that requires much more 
healthcare.6 Studies also show that physicians 
are less likely than those in the general 
workforce to retire at 65.7 This can further 
complicate the role of patient safety while 
providing necessary healthcare to an ever-
increasing population, but also underscores 
the importance of recognizing potential 
issues with aging physicians. For this reason, 
many hospitals across the United State have 
begun implementing what’s often referred to 
as “Late Career Practitioner Policies” (LCPPs).

USE OF LATE CAREER 
PRACTITIONER POLICIES

With an increase in aging practitioners 
and no mandatory retirement age for 
physicians as there is in other professions,8 
many policymakers promote the use of 
LCPPs as a tool to ensure aging practitioners 
remain safe to practice medicine. LCPPs 
are policies designed to evaluate a 
physician’s ability to practice medicine 
safely. The types of evaluations required 
by hospitals’ LCPPs vary, but may include 
eye examinations, hearing assessments, 
dexterity evaluations, cognitive function 
testing, and/or a physical examination, 
which are all designed to gauge the natural 
aging process and screen whether further 
evaluation of the practitioner is necessary.

Given the need to balance patient safety 
with the need to have qualified, competent, 
and experienced healthcare providers in 
the healthcare system, several institutions 
have implemented LCPPs, including Stanford 
Health Care,9 Yale New Haven Hospital, Inc. 
(YNNH),10 and Texas A&M Health.11, 12 Such 
policies are not without risk, however, and 
should be carefully crafted, as we detail below. 

POTENTIAL RISK OF EMPLOYMENT 
DISCRIMINATION CLAIMS WITH LCPPS 
& EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION V. YALE NEW HAVEN HOSPITAL 

Because LCPPs are inherently designed 
to address issues with an aging physician 
population, they can also implicate age 
discrimination claims.13 14 Recently the Equal 
Employment Opportunity Commission 
(EEOC) weighed in on YNHH’s LCPPs when 
it filed suit against YNHH alleging its LCPPs 
unlawfully discriminated against employees 
on the basis of age.15 YNHH’s Medical Staff 
Bylaws require that when a physician first 
applies for privileges, and then every two 
years thereafter, the Medical Staff Leadership, 
Medical Staff ’s Credentials Committee, and 
Executive Committee conduct a thorough 
evaluation of the physician’s skills and 
competence. This evaluation “may identify 
patterns, outcomes, complications, behaviors 
or other indicators associated with the 
practice of a specific individual which 
suggest the need for focused evaluation.”16 
According to the suit, in 2016 YNHH’s Medical 
Staff implemented an LCPP requiring any 
physician over 70 years old to undergo eye and 
neuropsychological testing when applying 
for new hospital privileges or renewing 
privileges.17 Physicians under the age of 70 are 
not subject to the same requirements when 
applying or renewing privileges at YNHH. 

The lawsuit alleges that YNHH’s LCPPs 
violate the Americans with Disabilities 
Act (ADA)18 and the Age Discrimination 
in Employment Act of 1967 (ADEA).19 The 
lawsuit is based on a complaint filed by Dr. 
Irwin Nash, a then 73-year old pathologist, 
to the EEOC alleging violations of the ADA 
and ADEA as the LCPPs applied to him. The 
EEOC issued a Letter of Determination to 
YNHH that there was reasonable cause to 
believe that YNHH’s LCPPs violated the 
ADEA and ADA as to Dr. Nash as well as 
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other individuals impacted by the LCPPs.20 
According to the lawsuit, the EEOC provided 
YNHH an opportunity to remedy the alleged 
discriminatory conduct through a conciliation 
agreement, but that was unsuccessful.

Dr. Nash held a faculty appointment at Yale 
School of Medicine (YSM), which is affiliated 
with YNHH.21 All YSM faculty must also 
hold privileges at YNHH. According to the 
lawsuit, YNHH applied the LCPPs to 145 
practitioners over the age of 70, including 
Dr. Nash, with findings ranging from 
“borderline deficient,” “deficient,” “failed,” 
“passed,” and “qualified pass.”22 Most of the 
providers were not employed by YNHH but 
were independent contractors. This also 
raises issues of third-party interference 
with a contract as described in the EEOC’s 
Compliance Manual, Section 2 – Threshold 
Issues: “Third-Party Interference with 
Employment Opportunities.”23 Independent 
contractors are not subject to protections 
under the ADEA or ADA.24 According to the 
allegations in the EEOC complaint against 
YNHH, Dr. Nash and most of the physicians 
that were subject to the LCPPs were employed 
by YSM – not by the hospital. How the court 
views the employment status of Dr. Nash and 
the other impacted practitioners could affect 
the EEOC’s ability to prove age discrimination 
under the LCPPs. To date, no other LCPPs 
are facing court challenges, so the result 
of EEOC v. YNHH could have wide-ranging 
impacts on hospitals, including how to classify 
medical staff members and enact LCPPs. 

Generally the ADA prohibits discrimination 
on the basis of the employee’s actual or 
perceived disability and the ADEA prohibits 
discrimination in employment based on age. 
Within the context of both of these federal 
laws, medical examinations of employees 
are allowed only under certain limited 
circumstances. For example, under the ADA 
a medical examination is permitted if it is 
“ job-related for the position in question” 
and “consistent with business necessity.”25 
While under the ADEA policies that screen 
based solely on age, such as LCPPs, are on 
their face a violation, employers may assert 
that such age-based policies are a “bona 
fide occupational qualification reasonably 
necessary to the normal operations” of 
the business.26 This requires a showing 
by a facility enacting LCPPs that the 

policies imposed are in fact for job-related 
purposes and reasonably necessary. 

YNHH filed its answer to the lawsuit asserting 
two main defenses: first, that YNHH did not 
have an employment relationship with Dr. 
Nash, nor did any other physician subject 
to the LCPPs, and therefore the ADEA 
and ADA do not apply; second, that the 
independent medical staff created and voted 
to implement the LCPPs, so that even if an 
employment relationship existed between 
YNHH and the physicians, the ADA and 
ADEA still do not apply. The parties are 
currently engaged in discovery, though it 
is clear much of the case may focus on the 
Affiliation Agreement between YSM and 
YNHH and the extent YNHH might have 
to impact workloads, schedules, or even 
compensation of physicians at YSM. 

GENERAL CONSIDERATIONS 
AND RECOMMENDATIONS FOR 
IMPLEMENTING LCPPS

The California Public Protection & Physician 
Health (CPPPH) is an organization that 
supports physician health by providing 
medical, substance use, psychological, 
behavioral and/or emotional support to 
physicians.27 To further that goal, CPPPH 
issued its comprehensive analysis of LCPPs 
titled, Assessing Late-Career Practitioners: 
Policies and Procedures for Age-based 
Screening, A Guideline from California 
Public Protection & Physician Health. 28

The report provides a thoughtful analysis 
and useful guidance on considerations 
regarding the drafting and implementation 
of LCPPs, recognizing that there are a 
variety of approaches medical staffs may 
take when implementing LCPPs. For 
example, CPPPH provides a list of potential 
elements to consider when drafting such 
policies, including specifying that the policy 
assessment applies equally to all members 
of the medical staff who have reached a 
specific age, stating that age is the only 
requirement for the age-based screening, that 
the requirement is part of the appointment 
and privileging process, that the information 
related to the age-based screening is 
confidential, and setting forth the frequency 
upon which assessments are required for 
reappointment. In addition, the report 

provides useful tools relating to adopting 
and implementing such policies, for example, 
ensuring there is sufficient opportunity for 
the medical staff to ask questions before 
implementation of any LCPPs, identifying 
qualified evaluators ahead of time, providing 
information to the evaluators in advance 
of the screening, and identifying what is 
required in the reports from the evaluators. 
While CPPPH recommends involvement 
of a hospital’s Well-being Committee 
upfront, other valid approaches include 
having the Credentials Committee oversee 
the implementation of such policies.29 

The American College of Surgeons also 
issued guidelines on aging surgeons that 
included: maintaining a lifestyle that 
promotes wellness, performing objective 
assessments of fitness, utilizing colleagues 
and coworkers to recognize potential warning 
signs, undergoing voluntary and confidential 
baseline visual and physical examinations 
starting at age 65 to 70 for surgeons, and 
allowing senior surgeons to contribute in the 
field by performing non-surgical activities 
(i.e., teaching, research, administration).30 

In June 2018, the American College of 
Obstetricians and Gynecologists (ACOG) 
issued three recommendations in dealing 
with late-career obstetricians and 
gynecologists. The first is to “establish 
systems-based competency assessments 
to monitor and address physicians’ health 
and the effect age has on performance and 
outcomes.”31 This could be mental or physical 
health evaluations, reviewing clinical 
competence, or evaluating the physician’s 
clinical and surgical expertise based on 
the issues that might be applicable to the 
specific aging practitioner. The second 
recommendation is to make changes to the 
workplace that support aging obstetricians 
and gynecologists as they practice. This 
could include providing them more time 
with patients, minimizing night and/or 
call shifts, or moving them from clinical 
practice duties to teaching or administrative 
duties. The final recommendation is to 
assure that all assessments are applied 
equally to all physicians, regardless of age, 
which might require assessing the physical 
fitness of all physician’s regardless of age. 

The American Medical Association, Council 
on Medical Education also looked at LCPPs and 
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adopted its first plan in 2015, which involved 
creating a working group to research LCPPs 
while also working with the Senior Physicians 
Section to develop preliminary guidelines for 
LCPPs.32 The Council on Medical Education 
has since issued eight recommendations to the 
AMA in assessing late career practitioners: 
1) any guidelines for assessing and screening 
late career physicians should be evidence-
based; 2) guidelines should be based on the 
principles of medical ethics; 3) “guidelines, 
procedures, or methods of assessment 
should be relevant to physician practices 
to inform judgment and provide feedback 
regarding physicians’ ability to perform 
tasks specifically required in their practice 
environment”; 4) the health of the public and 
patient safety should be the primary purpose 
behind establishing any LCPPs; 5) any LCPPs 
should be fair and equitable; 6) any guidelines, 
procedures, or screening methods should 
also be transparent to all parties, including 
the public; 7) any education or remediation 
plans imposed as a result of any screening 
should also support the physician; and 8) any 
screening or assessment program of aging 
practitioners should not result in under 
cost or burden to the senior physician.33 

As a final note, given the recent EEOC v. YNHH 
suit, Medical Staffs are advised to carefully 
consider how best to implement LCPPs and 
in such a manner that minimizes potential 
disparate treatment of physicians based on 
age, focusing on individualized assessments 
of a physician’s competence before taking 
any further actions on a physician’s 
ability to practice medicine. Additional 
analysis should be given to the extent the 
physicians are employees of the hospital.
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Supreme Court’s O.B. decision does not 
alter review of administrative decisions

Yazdi v. Dental Board of California (Nov. 3, 2020, 
B298130) __ Cal.App.5th __ [2020 WL 6440798]

The Dental Board of California filed 
an accusation against orthodontist 
Mohammadrez Yazdi, charging that he had 
failed to comply with its subpoenas seeking 
dental records of numerous patients and that 
he had failed to pay administrative fines. 
Following a 10-day evidentiary hearing, 
an administrative law judge ruled that the 
Dental Board had proven some (but not all) 
accusations by clear and convincing evidence.  
The Dental Board adopted the judge’s decision 
and recommended discipline, revoking Yazdi’s 
dental license but staying the revocation 
and placing him on probation for five years.  
Yazdi petitioned the superior court for a writ 
of administrative mandate.  After reviewing 
the Board’s decision under the “independent 
judgment” standard, the trial court denied 
the petition and upheld the Board’s decision.  

On appeal, Yazdi argued that, based on  
Conservatorship of O.B. (2020) 9 Cal.5th 989, 
the trial court should have taken into account 
the clear and convincing evidence standard 
in reviewing the Board’s decision, rather 
than applying the “independent judgment” 
standard.  The Court of Appeal disagreed, 
holding that “the O.B. decision is not apposite 
to the administrative mandate setting.” 
O.B. supplies guidance for appellate review 
“where the trial court was the original finder 
of fact in a contested proceeding, and the 
‘clear and convincing’ standard of proof 
applied to particular findings made by the 
trial court.” An appellate court evaluating 
such findings must incorporate the clear 
and convincing evidence standard into 
its review. A trial court does not engage in 
appellate review of an agency decision when 
ruling on a petition for writ of administrative 
mandamus, however. Unlike an appellate 
tribunal, under the independent judgment 
rule, “the trial court must weigh the evidence 
and make its own determination as to 

whether the administrative findings should 
be sustained.” The appellate court then 
reviews the decision of the trial court—not 
the agency decision—under the substantial 
evidence standard.  Thus, the proposition 
established in O.B. does not come into play 
when superior courts engage in writ review 
of agency decisions.  After rejecting Yazdi’s 
procedural argument, the Court of Appeal 
ruled against him on the merits (identifying 
substantial evidence that supported the 
trial court’s findings), and affirmed the 
discipline imposed by the Dental Board.

Mental health parity laws do not require 
ERISA plans to cover all medically 
necessary mental illness treatment

Stone v. UnitedHealthcare Ins. Co., __ F.3d __, 
2020 WL 6556332 (9th Cir., Nov. 9, 2020) 

Suzanne Stone had a health care plan 
governed by ERISA. Stone’s daughter received 
in-state treatment for an eating disorder that 
was approved by the plan administrator, but 
was discharged with a referral to a facility 
in Colorado offering a higher level of care. 
The ERISA plan excluded coverage for health 
services rendered “outside the service area” 
of California. Stone enrolled her daughter 
at the Colorado facility, then sued the plan 
administrator for denying coverage and 
disadvantaging treatment for mental illness. 
The district court granted the administrator’s 
motion for summary judgment, ruling that 
the plan’s limitation of coverage to California 
was valid because it applied equally to mental 
and physical health services. Stone appealed.

The Ninth Circuit affirmed, rejecting 
Stone’s contention that California Parity Act 
guarantees a substantive right to medically 
necessary treatment of listed mental 
illnesses. The court explained that the Act 
requires plans to cover medically necessary 
treatments of mental illnesses (including 
eating disorders) under the same terms 
and conditions of other medical conditions. 
Similarly, the Federal Parity Act requires 
plans to have benefit limitations for mental 
health issues that are “no more restrictive” 
than those for other medical issues. Here, 
the plan administrator violated neither act 
because the plan’s geographic limitation 
applied equally to all health treatments. 
The Court explained that excluding 

By H. Thomas Watson

 Horvitz & Levy, LLP

By Peder K. Batalden

 Horvitz & Levy, LLP



15  |  California Health Law News

coverage of the out-of-state treatment was 
not an improper denial of an entire type of 
medically necessary treatment; rather, it was 
a proper threshold condition of plaintiff ’s 
plan that applied equally to all benefits.

Payment by Medicare is not a prerequisite 
for suing to enforce the Medicare as 
Secondary Payer (MPS) provisions  

DaVita Inc. v. Virginia Mason Mem’ l Hosp., __ 
F.3d __, 2020 WL 6887341 (9th Cir. Nov. 24, 2020)

Persons with end-stage renal disease (ESRD) 
become eligible for Medicare after three 
months of dialysis treatment, even if not 
otherwise eligible for Medicare. The Medicare 
as Secondary Payer provision (MSP), 42 
U.S.C. § 1395y(b), dictates who pays first and 
who pays second when both Medicare and 
an insurer have independent obligations 
to pay for a service such as dialysis. The 
MSP also imposes certain requirements 
on group health plans, such as forbidding 
plans from taking into account an ESRD 
patient’s eligibility for Medicare during the 
first thirty months of Medicare eligibility.

Defendant Virginia Mason Memorial 
Hospital administers its own group health 
plan that authorizes payment to providers 
of dialysis. Plaintiff DaVita, Inc., provides 
dialysis treatment to patients, including a 
beneficiary of Virginia Mason’s group health 
plan with ESRD. DaVita sued the Virginia 
Mason Plan under the MSP’s private cause 
of action provision, alleging that it failed 
to make statutorily compliant primary 
payments because it reduced payments 
as soon as patients became eligible for 
Medicare without waiting the mandatory 
thirty months. However, because the reduced 
payments were more than the Medicare 
rate, Medicare never made any secondary 
payments. The district court dismissed 
the complaint, holding that a private cause 
of action is available only when Medicare 
has made a payment.  DaVita appealed.

The Ninth Circuit reversed. Expressly 
disagreeing with two Sixth Circuit decisions, 
DaVita, Inc. v. Marietta Mem’ l Hosp. Empl. Health 
Benefit Plan, 978 F.3d 326, 337-40 (6th Cir. 
2020), and Bio-Medical Applications v. Tenn., 
Inc. v. Central States Se. & Sw. Areas Health 
& Welfare Fund, 656 F.3d 277, 278 (6th Cir. 

2011), the Ninth Circuit held “that Congress 
did not intend payment by Medicare to be 
a prerequisite to bringing a private cause 
of action under the MSP.” Thus, an MSP 
claim is available when a primary plan 
impermissibly takes Medicare eligibility 
into account too soon, even if Medicare 
has not made payments.  The Ninth Circuit 
explained that the private right of action 
attaches if a plan either fails to pay the same 
for Medicare enrollees or fails to pay first 
when required to do so.  The plan need not 
fail on both scores; a noncompliant payment, 
for either reason, triggers the right to sue. 

Group health plan does not violate the 
Medicare as Secondary Payer (MSP) 
provisions when it reimburses dialysis 
services at the same rate, regardless of 
underlying diagnosis or Medicare eligibility

DaVita Inc. v. Amy’s Kitchen, Inc., __ F.3d __, 
2020 WL 6887338 (9th Cir. Nov. 24, 2020) 

The Medicare as Secondary Payer 
provisions (MSP), 42 U.S.C.  § 1395y(b), 
dictate who pays first and who pays second 
when both Medicare and an insurer have 
independent obligations to pay for a service 
such as dialysis. Those provisions also 
forbid plans from taking into account an 
end-stage renal disease (ESRD) patient’s 
eligibility for Medicare during the first 
thirty months of Medicare eligibility.  

Plaintiff DaVita, Inc., provides dialysis 
treatment to patients with ESRD, including 
a beneficiary of Amy’s Kitchen’s Employee 
Benefit Health Plan (Amy’s Plan). DaVita 
sued Amy’s Plan, alleging that its dialysis 
payment provisions violate the MSP, ERISA, 
and state law. The district court dismissed 
the federal claims and declined to exercise 
supplemental jurisdiction over the state-
law claims. The court rejected DaVita’s 
MSP claim because the plan reimburses 
at the same rate for all dialysis services 
regardless of underlying diagnosis or 
Medicare eligibility.  DeVita appealed.

The Ninth Circuit affirmed, holding that 
Amy’s Plan did not violate the MSP because it 
uniformly reimburses all dialysis treatments. 
The court explained that the MSP prohibits 
a plan from taking into account whether 
an individual is eligible for or enrolled 

in Medicare and prohibits a plan from 
“differentiat[ing] in the benefits it provides 
between individuals having end stage renal 
disease and other individuals covered by 
such plan on the basis of the existence of 
end stage renal disease, the need for renal 
dialysis, or in any other manner.” Expressly 
disagreeing with the Sixth Circuit in DaVita, 
Inc. v. Marietta Mem’ l Hosp. Empl. Health Benefit 
Plan, 978 F.3d 326, 350-51 (6th Cir. 2020), the 
Ninth Circuit rejected DaVita’s claim that the 
MSP goes further and bars provisions that 
have a disproportionate effect, or disparate 
impact, on persons with ESRD. According to 
the Ninth Circuit, Congress did not intend 
to prohibit plans from offering benefits that 
disproportionately impact persons with ESRD, 
unless they restrict benefits for treatments 
that are exclusively for ESRD patients.

Eliminating community pharmacies 
from health plan violated the ACA anti-
discrimination provision by disparately 
impacting AIDS/HIV patients

Doe v. CVS Pharmacy, __ F.3d __, 2020 
WL 7234964 (9th Cir. Dec. 9, 2020)

Individuals with HIV/AIDS who rely on an 
employer-sponsored health plan for their 
medication sued their pharmacy benefits 
manager, CVS Caremark, alleging that 
its modification of the pharmacy benefits 
program violated the anti-discrimination 
provisions of the Affordable Care Act (ACA), 
Americans with Disabilities Act (ADA), and 
California’s Unruh Act, denied benefits 
that were owed under ERISA, and violated 
California’s unfair competition law (UCL). 
Prior to CVS’s modification, plaintiffs could 
refill their prescriptions at community 
pharmacies, where they could consult the 
pharmacist regarding drug interactions and 
make modifications needed to address disease 
progression. Following the modification, 
however, HIV/AIDS drugs and other specialty 
medications had to be obtained by mail or 
drop shipment to CVS pharmacy stores, 
while non-specialty prescriptions could be 
filled at any community pharmacy and still 
remain “in-network.” Plaintiffs alleged the 
modification caused them to lose essential 
counseling their local pharmacies provided, 
created difficulty in obtaining refills, risked 
drug interaction problems because different 
medications had to be filled at different 
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pharmacies, and increased the risk of 
disclosing their private medical information. 
The district court dismissed the complaint 
with prejudice, and plaintiffs appealed.

The Ninth Circuit vacated in part and 
affirmed in part. First, the Court held that 
the ACA did not create a healthcare-specific 
anti-discrimination standard; instead, it 
incorporated anti-discrimination standards 
from numerous civil rights statutes, including 
the ADA and Title VII of the Civil Rights 
Act. Applying these principles, the Court 
held that, under the Rehabilitation Act, the 
plaintiffs adequately alleged that CVS’s 
modifications disparately impacted HIV/
AIDS patients and denied them meaningful 
access to their prescription drug benefit 
because of “their unique pharmaceutical 
need[s],” including medically appropriate 
dispensing of medications and access to 
necessary counseling. The fact the program 
applied to enrollees in a facially neutral way 
did not negate plaintiffs’ disparate impact 
discrimination claim. But the Court rejected 
plaintiffs’ ADA claim because their benefit 
plan is not a place of “public accommodation,” 
and the Court rejected plaintiffs’ ERISA 
claim because they failed to identify a 
specific term in their healthcare plan that 
conferred the benefits they claim were 
denied. Finally, the Court partially reversed 
dismissal of plaintiffs’ UCL claim because 
they adequately stated a Rehabilitation Act-
based discrimination claim under the ACA 
(upon which a UCL claim could be premised), 
but the Court affirmed dismissal of the UCL 
claim based on alleged “unfairness” of CVS 
Caremark’s decision to modify the pharmacy 
benefits in order to increase profits. 

Inferences based on hospital staff’s custom 
and practice are insufficient to prove that 
a patient authorized relatives to execute 
arbitration agreements on his behalf

Garcia v. KND Development 52, LLC (Dec. 15, 2020, 
B301929) __Cal.App.5th__ [2020 WL 7351173]

Ramiro Garcia was admitted to Kindred 
Hospitals for treatment. Following his death, 
Garcia’s widow, Maria, sued the hospitals 
for negligence, elder abuse, and wrongful 
death. The hospitals moved to compel 
arbitration based on two agreements, one 
signed by Ramiro’s son, Mike, another signed 

by Maria. The hospitals argued that Mike 
and Maria were Garcia’s ostensible agents 
with authority to execute the arbitration 
agreements, along with other admitting 
documents. The hospitals’ motion was 
supported by declarations of hospital staff 
regarding their inference that Garcia had 
authorized his relatives to execute the 
arbitration agreements based on their custom 
and practice during the admission process. 
No hospital declarant described the actual 
circumstances of Garcia’s admissions, or 
averred that Garcia had authorized Mike or 
Maria to execute an arbitration agreement 
on his behalf. The trial court denied the 
motion to compel arbitration, ruling that 
the hospitals failed to meet their burden of 
establishing that Garcia authorized Mike and 
Maria to execute the arbitration agreements 
on his behalf. The hospitals appealed.

The Court of Appeal affirmed, holding that 
substantial evidence supported the trial 
court’s finding that the hospitals failed 
to prove Garcia has authorized Mike and 
Maria to execute arbitration agreements 
on his behalf. The court explained that 
the only evidence of authorization was 
inferences made by declarants, and the trial 
court was not compelled to accept them. 
Additionally, in their declarations, Mike 
and Maria controverted the accounts of the 
hospitals’ declarants, and the trial court 
could reasonably accept the truth of their 
declarations. Finally, the Court rejected the 
hospitals’ argument that the trial court was 
compelled to accept evidence upholding 
the arbitration agreements under Kinder 
Nursing Centers Ltd. Partnership v. Clark 
(2017) __ U.S. __, 137 S.Ct. 1421.  The Court of 
Appeal explained that Kinder construed the 
Federal Arbitration Act as preempting state 
laws that discriminate against arbitration 
agreements, but Kinder nonetheless allows 
courts to invalidate arbitration agreements 
based on generally applicable contract 
defenses that do not discriminate against 
arbitration. Because the scope of the 
authority possessed by an agent executing an 
agreement presents a contractual question 
that is neutral as to arbitration, the trial 
court’s ruling was consistent with the FAA.

Medical group’s proprietary “Relative 
Value Unit” assessment of physician 

performance and productivity may 
be protected as a trade secret

Coast Hematology-Oncology Associates 
Medical Group, Inc. v. Long Beach Memorial 
Medical Center (Dec. 15, 2020, B297984) 
__Cal.App.5th__ [2020 WL 7351233]

Long Beach Memorial Medical attempted to 
buy Coast Hematology-Oncology Associates 
Medical Group, Inc., but the parties were 
unable to agree on terms. Memorial then 
hired two doctors and four staff members 
away from Coast. Coast responded by 
suing Memorial for misappropriation 
of trade secrets and related tort claims. 
Memorial successfully moved for summary 
judgment, and Coast appealed.

The Court of Appeal reversed in part, holding 
there was a triable issue whether Coast could 
assert trade secret protection regarding 
its historical “Relative Value Unit” (RVU) 
assessment of physician performance and 
productivity. RVU is a nationally uniform 
quantitative scale rating the difficulty 
of various medical services, and widely 
available information generally cannot 
be a protected trade secret. But the court 
held that historical data regarding Coast’s 
application of that scale to its physicians could 
be valuable if Coast took reasonable effort 
to maintain the secrecy of that physician 
productivity information. The court also 
held that firm-wide productivity data can 
qualify for trade secret protection, even 
if individual employees have the right to 
disclose their portion of that firm-wide data.  

However, the court affirmed summary 
judgment regarding Coast’s claimed 
trade secret regarding its use of “Current 
Procedural Terminology” (CPT) codes—a 
nationally uniform medical billing code 
system—since Coast failed to timely identify 
with reasonable particularity any CPT 
secrets. (See Code Civ. Proc., § 2019.210.)  
The court rejected Coast’s argument that 
it should have been granted leave to amend 
its identification after Memorial filed its 
summary judgment motion, reasoning that 
a plaintiff cannot “wait until the defense has 
loosed its arrow at the bullseye, then move 
the target, and finally claim victory when 
the defense’s arrow misses the mark.”
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Provider, who falsely billed for a speech 
pathologist who provided no services, 
was properly convicted of identity theft

United States v. Harris, __ F.3d __, 2020 
WL 7705577 (9th Cir. Dec. 29, 2020)

Shelia Harris, who had a government 
contract to provide therapeutic health 
services to program members, submitted 
claims seeking payment for a speech 
pathologist who provided no services. The 
claims included the pathologist’s name 
and unique National Provider Identifier 
number. The pathologist was not aware 
of Harris’s fraudulent billing.  Harris was 
charged with wire fraud and identity theft 
under 18 U.S.C. § 1028A, which criminalizes 
the knowing “use” of another’s means of 
identification, without their permission, 
“during and in relation” to the commission 
of an enumerated felony, including wire 
fraud. After Harris was convicted on all 
counts, she appealed the identity theft 
conviction, contending that she did not “use” 
the doctor’s identification “during and in 
relation to” the commission of the wire fraud.

The Ninth Circuit affirmed, holding Harris’s 
conduct met the definition of “use” under 
§ 1028A because she exploited the doctor’s 
identification to “further or facilitate” the 
wire fraud. The court distinguished decisions 
holding that misrepresentations regarding the 
type of treatment performed do not support 
an identity theft claim. In those cases, neither 
the practitioner nor the patient had been 
misidentified. Drawing an analogy to cases 
involving the impersonation of a practitioner, 
the court then held that the definition of 
“use” under § 1028A was broad enough to 
encompass Harris’s misuse of the doctor’s 
identification to claim reimbursement for 
services that the doctor never performed 
because that misrepresentation furthered 
and facilitated the wire fraud.

MICRA statute of limitations runs from 
when a patient reasonably should notice 
that an undiagnosed condition has 
developed into a more serious condition

Filosa v. Alagappan (Dec. 21, 2020, A156412) 
__Cal.App.5th__ [2020 WL 7640128], 
certified for publication Jan. 8, 2021

Plaintiff Michael Filosa underwent an MRI 

in September 2010 after years of suffering 
severe and worsening headaches. Dr. Ravi 
Algappan, a radiologist, interpreted the MRI 
results and found no abnormalities. Filosa’s 
headaches continued to worsen, and he began 
suffering other adverse physical and mental 
challenges. In 2014, he underwent brain 
imaging that revealed a brain cyst or tumor. 
A new review of the 2010 MRI showed that a 
“relatively subtle” mass already existed at that 
time. Filosa sued Dr. Algappan for medical 
malpractice in March 2016 (after serving 
notice of intent to sue in November 2015) 
based on his failure to diagnose the brain 
mass in 2010. The trial court granted Dr. 
Algappan’s motion for summary judgment, 
ruling that Filosa’s lawsuit was barred by 
the MICRA statute of limitations (Code 
Civ. Proc., § 340.5).  Filosa appealed.

The Court of Appeal reversed. The court 
explained that section 340.5 required Filosa 
to file his medical malpractice action “on the 
earlier date of three years after his injury or 
one year after he discovered [or reasonably 
should have discovered] the injury, plus 90 
days under section 364, subdivision (d).” 
Because “the same ‘injury commences both 
the three-year and the one-year limitations 
periods,’ ” identifying the date when Filosa’s 
“injury” occurred is crucial. When a plaintiff 
brings a malpractice action based on the 
defendant’s failure to diagnose a latent, 
progressive condition, an “injury” occurs 
when the plaintiff either notices or reasonably 
should notice that the undiagnosed condition 
has developed into a more serious condition. 
Here, although Filosa’s headaches steadily 
worsened over many years, a jury could 
reasonably find that this was a continuation of 
an existing condition, not a manifestation of 
a more serious condition. Moreover, the jury 
could reasonably infer that any increase in 
symptoms was due to other events disrupting 
Filosa’s life, including a divorce, solo child 
care, the need for mental health services to 
combat stress and depression, and declining 
job performance. Finally, although Filoso 
continued to express concern about a possible 
brain tumor, his physician dismissed that 
concern. Under the circumstances, “a patient’s 
concerns or suspicions about the diagnosis do 
not trigger the statute of limitations when no 
more serious condition is manifest and no lack 
of diligence is shown.” Thus, the undisputed 
facts did not conclusively establish the 

appearance of a more serious condition that 
would trigger the three-year MICRA statute of 
limitations, nor did they establish that Filosa 
was on notice of (or should have discovered) 
his injury and its negligent cause more than 
one year before he filed his complaint.

“Virtual Presence” by Real-
Time Livestreaming Satisfies the 
Contemporaneous Presence Requirement 
for a Bystander NIED Claim

Ko v. Maxim Healthcare Services, 
Inc. (2020) 58 Cal.App.5th 1144

Plaintiffs brought claims for negligence and 
negligent infliction of emotional distress 
(NIED), alleging a vocational nurse who 
worked as an in-home caregiver for plaintiffs’ 
disabled son abused him while plaintiffs were 
away. Plaintiffs alleged they witnessed the 
nurse abusing their son in real time as they 
watched the livestream of video and audio 
on their smartphone from a camera in the 
home. The trial court ruled that plaintiffs 
could not state a cause of action for NIED as 
bystanders because they were not physically 
present when the abuse occurred and thus 
could not satisfy the requirement of being 
“present at the scene of the injury-producing 
event at the time it occurs and . . . then aware 
that it is causing injury to the victim.” (See 
Thing v. La Chusa (1989) 48 Cal.3d 644, 688.)

The Court of Appeal reversed, holding 
that plaintiffs’ “virtual presence” during 
the abuse through a real-time audiovisual 
connection satisfied the requirement of 
contemporaneous presence. The court 
reasoned that technology for virtual presence 
has developed dramatically since the Supreme 
Court decided Thing and it is now common 
for families to experience events as they 
unfold through livestreaming of video and 
audio. “Where plaintiffs allege they were 
virtually present at the scene of an injury-
producing event sufficient for them to have 
a contemporaneous sensory awareness 
of the event causing injury to their loved 
one,” they satisfy the contemporaneous 
presence requirement for NIED.

Hospital that miscalculated “a relatively 
simple” deadline cannot rely on equitable 
tolling to save its untimely writ petition 



Volume XLI, Issue 1, Spring 2021  |  18

Saint Francis Memorial Hospital v. State 
Department of Public Health (Jan. 13, 2021, 
A150545) __ Cal.App.5th __ [2021 WL 115994]

Saint Francis Memorial Hospital was fined 
$50,000 by the California Department of 
Public Health. The Department served Saint 
Francis with the final decision on December 
16, 2015, which stated that it “shall be effective 
immediately.” Two weeks later, Saint Francis 
submitted a “Request for Reconsideration” 
to the Department. That was a mistake. 
Reconsideration was not available because 
the Department’s decision was effective 
immediately. To challenge the final decision, 
Saint Francis needed to file a petition for writ 
of administrative mandate in the superior 
court within 30 days of service of the final 
decision—i.e., by January 15, 2016.  (See Gov. 
Code, §§ 11521, 11523.) But Saint Francis did 
not realize that and did not promptly seek 
writ relief. The Department likewise did 
not initially realize the timeliness issue. It 
answered Saint Francis’s reconsideration 
request on the merits on January 8, 2016. But 
the Department soon caught on. On January 
14, the Department denied reconsideration 
on the basis that it was unavailable. Saint 
Francis eventually filed a writ petition 
on January 26, 2016—11 days too late. 

The Department demurred to the writ petition 
on the ground it was untimely. The trial 
court sustained the demurrer and entered 
judgment for the Department. Saint Francis 
appealed, contending that the petition was 
timely, the filing deadline was equitably 
tolled, and the Department was equitably 
estopped from claiming the petition was 
filed late. The Court of Appeal affirmed the 
judgment, holding that Saint Francis’ petition 
was untimely and neither equitable tolling 
nor estoppel were available remedies. The 
California Supreme Court granted review 
and reversed, holding that the first two 
elements of equitable tolling were satisfied 
and remanded the case to the Court of Appeal 
to determine whether the third element—
“reasonable and good faith conduct on the 
part of the plaintiff ”—was satisfied. (See July 
9, 2020 CSHA Litigation Update Bulletin.)

On remand, the Court of Appeal again 
affirmed the judgment of dismissal, holding 
that it was not objectively reasonable for 
Saint Francis to miss the filing deadline 
due to its misinterpretation of the 

governing statutes. Although it is normally 
reasonable not to file a writ petition until 
after a reconsideration motion is resolved, 
reconsideration was never an available 
remedy here. Moreover, the fact that the 
Department’s counsel apparently shared the 
mistaken belief that reconsideration was 
available, and that Saint Francis’s petition 
was timely did not show that the mistake was 
reasonable, since determining the correct 
deadline “was a relatively simple matter” 
and “the fact that two attorneys failed to 
pay close attention does not seem to us to 
make the mistake any more reasonable.”

Privacy rights mostly foreclose 
litigation discovery of non-party health 
care professionals’ administrative 
records and other non-public records 
maintained by State agencies

Board of Registered Nursing v. Superior 
Court (Jan. 15, 2021, D077441) __ Cal.
App.5th __ [2021 WL 140893]

The State of California sued various 
pharmaceutical companies, alleging that 
their false and misleading marketing scheme 
was designed to minimize the risks of opioid 
medications, which have caused a public 
health crisis by dramatically increasing 
opioid use, abuse, and deaths. The State 
alleged violations of the False Advertising 
Law (Bus. & Prof. Code, § 17500 et seq.), the 
Unfair Competition Law (id., § 17200 et seq.), 
and the public nuisance statutes (Civ. Code, 
§§ 3479–3480), and sought declaratory and 
injunctive relief, as well as civil penalties. 
During the case, the defendants served 
business record subpoenas on four nonparty 
agencies: the Nursing Board, the Pharmacy 
Board, the Medical Board, and the California 
DOJ. Defendants demanded documents in 
sweepingly broad categories related to opioid 
medications, prescriptions, overdoses, and 
disciplinary proceedings. Defendants aimed 
to rebut the State’s theory that their marketing 
practices caused the opioid crisis by pointing 
the finger, instead, at misbehaving healthcare 
professionals and state agencies that failed to 
monitor or discipline health care professionals 
who abused or overprescribed opioids. 

The trial court the ordered the agencies to 
produce documents in response to defendants’ 
subpoenas, including (1) administrative 

records of disciplinary proceedings against 
providers related to opioid prescriptions; 
(2) investigatory files of complaints against 
providers related to opioid prescriptions; (3) 
coroner reports of opioid-related deaths that 
may have involved physician negligence or 
incompetence (Bus. & Prof. Code, § 802.5); 
and (4) hundreds of millions of prescription 
records for opioids, anti-depressants, and 
certain other drugs in California, as reflected 
in the Controlled Substance Utilization 
Review and Evaluation System (CURES) 
database maintained by the DOJ (Health & 
Saf. Code, § 11165). The trial court allowed 
the redaction of some personal identifying 
information contained in these documents 
and records. The agencies sought writ relief. 

The Court of Appeal granted writ relief, 
holding that the trial court abused its 
discretion in at least four respects: (1) 
the defendants were required to serve 
consumer notices on (at least) the doctors, 
nurses, pharmacists, and other health care 
professionals whose identities would be 
disclosed in the administrative records, 
investigatory files, and coroner reports; (2) 
the requests for complete administrative 
records and investigatory files, as well as 
millions of CURES records, were overbroad; 
(3) the requests for complete administrative 
records and investigatory files ran afoul of 
the constitutional right to privacy and the 
statutory official information and deliberative 
process privileges; and (4) the defendants’ 
motion to compel discovery from the 
Pharmacy Board and the Medical Board was 
untimely. The court rejected the defendants’ 
argument that the Information Practices Act 
of 1977 (IPA; Civ. Code, § 1798 et seq.) allowed 
agencies to comply with the subpoenas 
without consumer notice, explaining that 
“the IPA and the consumer notice provisions 
work together to maximize the privacy 
protection afforded to persons whose 
personal information is implicated” and there 
is “no conflict between the statutory schemes 
that would require one statute to supersede 
the other.” The court further explained that 
information in agency investigatory files, 
administrative records, and CURES data were 
protected by the official information privilege, 
the deliberative process privilege, and the 
right to privacy. The court emphasized the 
importance of the right to privacy “for those 
professionals who were investigated but 
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never accused of wrongdoing”; disclosing 
their personal information “would constitute 
a serious invasion of the privacy rights of 
these health care professionals.” Finally, 
the court rejected the State’s claim that 
robust statutory confidentiality provisions 
prohibited discovery of all information 
in the CURES database, but held that 
the defendants had failed to justify the 
disclosure of those records in light of the 
information the State had already produced.

Physician may face a negligent 
misrepresentation claim for steering a 
patient away from a procedure by falsely 
stating it won’t be covered by insurance

Borman v. Brown (Jan. 15, 2021, D076239, 
D076748) __ Cal.App.5th __ [2021 WL 140844]

Alice Borman sought treatment for a droopy 
eyelid and eyebrow from Dr. Tara Brown. 
Dr. Brown allegedly told Borman that her 
condition could be treated with either a 
“brow lift” that would not be covered by her 
insurance or a blepharoplasty (removal of 
excess eyelid skin) that would be covered by 
her insurance. Borman had a blepharoplasty, 
but continued to have physical difficulties. 
Borman consulted another doctor, who told 
her that Dr. Brown had performed the wrong 
treatment and that a brow lift should have 
been performed instead. And the brow lift 
procedure was allegedly covered by insurance. 
Borman sued Dr. Brown for professional 
negligence, lack of informed consent, fraud 
and deceit, and battery, alleging that she 
falsely represented that a brow lift would 
not be covered by insurance, thereby 
steering her away from that procedure. 
The trial court granted defendants’ motion 
for summary adjudication of the fraud and 
deceit cause of action, reasoning that Borman 
would be unable to establish reliance, and 
the jury returned a defense verdict on the 
remaining claims. Borman appealed. 

The Court of Appeal reversed the summary 
adjudication. The court began by clarifying 
the nature of Borman’s claim. The court 
distinguished fraud (requiring intent to 
deceive) from negligent misrepresentation 
(requiring only intent to induce reliance). 
The court held that Borman’s complaint 
had adequately alleged negligent 
misrepresentation, but Dr. Brown’s motion 

had addressed only fraud, not negligent 
misrepresentation. The court rejected Dr. 
Brown’s argument that Borman could not 
prove an intent to induce reliance because Dr. 
Brown had no financial incentive to perform 
a blepharoplasty rather than a brow lift. The 
court reasoned that Borman could show intent 
to induce reliance regardless of any financial 
motive. Indeed, a reasonable jury could find 
Dr. Borman intended Borman to rely on the 
insurance coverage statement based on the 
physician consultation context in which the 
misrepresentation was made. In addition, 
Borman presented evidence that she informed 
Dr. Brown that she could undergo a procedure 
only if it was covered by insurance, which 
was sufficient to create a triable issue that Dr. 
Brown intended to induce Borman’s reliance 
on her insurance coverage misrepresentation. 
Accordingly, the Court of Appeal reversed and 
remanded for further proceedings regarding 
Borman’s negligent misrepresentation claim.

Physician is not liable for treatment 
recommendation unless no reasonable 
physician would recommend it

Flores v. Liu (Jan. 28, 2021, B301731) __ 
Cal.App.5th __ [2021 WL 282302]

Jenny Flores, who suffered from morbid 
obesity, consulted Dr. Carson Liu, a bariatric 
surgeon, regarding possible surgical weight 
loss treatments. Dr. Liu informed her of three 
gastric surgery options: a lap band, a sleeve, 
and a bypass. Flores initially had the lap band 
surgery, but she did not lose weight because 
she failed to maintain the required diet. She 
then had gastric sleeve surgery, but it was 
unsuccessful for the same reason. Dr. Liu then 
performed gastric re-sleeve surgery to further 
restrict the size of Flores’s stomach. Dr. Liu 
had explained the risks and potential benefits 
in advance of each surgery, both orally and in 
writing. However, he mistakenly told Flores 
that both the initial gastric sleeve and the 
subsequent gastric re-sleeve procedures had 
the same 5 percent risk of complications. In 
reality, only the re-sleeve surgery had that 
level of risk; the risk associated with the initial 
gastric sleeve procedure was much lower. 
Although Dr. Liu competently performed the 
gastric re-sleeving, an internal leak caused 
complications that required Flores to be 
hospitalized for several weeks. Flores sued Dr. 
Liu for negligently recommending the gastric 

re-sleeving surgery, and for not obtaining 
her informed consent for that surgery. 
After the trial court instructed the jury that 
adequate informed consent extinguished any 
negligent recommendation liability, the jury 
returned a defense verdict. Flores appealed.

The Court of Appeal affirmed. First, the court 
held that the trial court erred in instructing 
the jury that a physician cannot be liable 
for making a negligent recommendation 
if adequate informed consent is obtained. 
However, that error was not prejudicial here 
because the negligent recommendation claim 
should never have gone to the jury. The court 
explained that a physician may be liable for 
negligent treatment recommendation if 
either: (1) the recommendation is based on 
a misdiagnosis of the patient’s condition, 
or (2) no reasonable physician in the 
relevant medical community would have 
recommended the treatment. Thus, evidence 
of what treatment most doctors would 
recommend is insufficient, as a matter of 
law, to establish negligent recommendation. 
Here, there was no evidence of a misdiagnosis, 
nor was there evidence that no reasonable 
physician would have recommended the 
re-sleeving. Indeed, it was undisputed 
that re-sleeving is a medically appropriate 
treatment for morbid obesity. Moreover, the 
likelihood of success depended upon Flores’ 
willingness to control her diet, and Dr. Liu 
was not required to assume that Flores 
would fail to control her diet in the future 
because she had failed to do so in the past. 

The court further held that Dr. Liu’s failure to 
perform an additional pre-recommendation 
evaluation was insufficient, as a matter 
of law, to establish liability because there 
was no evidence that a further evaluation 
would have changed the recommendation. 
Finally, the court held that substantial 
evidence supported the jury’s finding 
that Dr. Liu had obtained Flores’ informed 
consent for the gastric re-sleeving procedure 
since he correctly informed her of the risk 
associated with that procedure, and his 
prior overestimation regarding the risk 
of the earlier gastric sleeve procedure did 
not undermine the accurate disclosure of 
the risk for the surgery that was at issue. 
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Unlicensed companies may manage 
licensed skilled nursing facilities via an 
approved management agreement

California Advocates for Nursing Home 
Reform v. Arágon (Jan. 29, 2021, A158035) 
__ Cal.App.5th __ [2021 WL 321251]

California law requires the operator of a 
skilled nursing facility (SNF) to obtain a 
license from the California Department of 
Public Health (CDPH). (See Health & Saf. 
Code, § 1253.) A licensee may enter into an 
agreement with a management company 
to oversee the day-to-day operations. The 
management company does not need to 
hold the license, but the CDPH must approve 
it to manage a SNF. The requirements 
for SNF management approval and a SNF 
operator’s license are similar, but the 
operator must meet additional financial 
responsibility and criminal background 
criteria and disclosure requirements.

In this litigation, the nonprofit group 
California Advocates for Nursing Home 
Reforms and two individuals sued the CDPH 
Director, two entities licensed to operate a 
SNF (Country Villa), and a SNF management 
company (CVSC), alleging that CDPH’s 
approval of management agreements is 
illegal because only licensees are permitted 
to operate SNFs. The plaintiffs sought 
declaratory and injunctive relief. The trial 
court granted the defendants’ motion for 
summary judgment, ruling that CDPH 
was authorized to approve management 
agreements. Plaintiffs appealed. 

The Court of Appeal affirmed, holding 
that approving unlicensed management 
companies to operate SNFs does not violate 
any law. The court explained that Health 
and Safety Code section 1253 was a general 
prohibition against the operation of SNF 
without a license, which did not preclude a 
licensee from contracting with a management 
company after obtaining a license. Moreover, 
Health and Safety Code section 1267.5 
anticipates the use of unlicensed management 
companies by requiring licensees to disclose 
if the SNF will be operated by a management 
company pursuant to a management 
agreement. Additionally, the statutory 
scheme included different requirements 
for a license than for the approval of an 
unlicensed management company. The court 

also rejected plaintiffs’ argument that the 
operation of a SNF by a management company 
impeded the authority of the nursing home 
administrator and insulated the licensee from 
liability. While Health and Safety Code section 
1416.68 defines the administrator’s duty as 
overseeing the day-to-day management of the 
SNF, it also makes clear that the delegation 
of a SNF’s management does not limit the 
obligations of the administrator or the 
licensee, which remain responsible for how 
the management company operates the SNF. 

MICRA’s noneconomic damages cap doesn’t 
apply in calculating settlement offsets

Collins v. County of San Diego (Feb. 17, 2021, 
D077063) __ Cal.App.5th __ [2021 WL 612570]

Plaintiff David Collins was arrested for 
public intoxication. He was jailed after a 
nurse screened him and determined that 
it was medically safe to do so. He fell twice 
while incarcerated and was transferred to a 
hospital where he was diagnosed with a low 
sodium condition and a brain hemorrhage. 
Doctors at the hospital increased Collins’ 
sodium level too quickly, resulting in 
serious and irreparable brain damage. He 
sued both the County and the hospital/
physicians for his injuries. The hospital/
physicians settled with Collins before trial for 
$2,750,000; the settlement did not apportion 
economic and noneconomic damages.

At trial, the jury returned a verdict awarding 
Collins $12,617,674 in total damages, including 
$8,000,000 in noneconomic damages. The 
jury allocated 30% fault to the deputies who 
arrested Collins (and interfered with the 
paramedics who were treating him), and 70% 
fault to the nurses who failed to identify his 
need for medical treatment. The trial court 
entered a judgment on the jury’s verdict.  

In post-trial motions, the County sought to 
reduce the judgment by applying the MICRA 
cap to Collins’ noneconomic damages award 
against the nurses (which Collins did not 
oppose), and by offsetting the economic 
damage portion of the hospital/physicians’ 
settlement. The trial court agreed to an offset, 
but not to the degree argued by the County. 
The trial court accepted Collins’ argument 
that, under Espinoza v. Machonga (1992) 9 
Cal.App.4th 268, the settlement should be 
allocated in proportion to the verdict—63.4% 

of the $2,750,000 settlement was allocated 
to offset noneconomic damages because 
63.4% of the verdict (before any MICRA 
reduction) was for noneconomic damages. 
This allocation effectively attributed almost 
$2 million of the hospital/physician settlement 
to noneconomic damages; the trial court 
declined to take into account the fact that, 
under MICRA, the hospital/physicians 
could not be liable for more than $250,000 
in noneconomic damages. The trial court 
therefore calculated a $1,006,500 economic 
damages offset and entered a revised 
judgment awarding Collins $6,261,174.

The County appealed, contending that the 
trial court misallocated the settlement offset. 
If the trial court had allocated $250,000 of 
the settlement to noneconomic damages 
(i.e., the full MICRA limit) instead of 63.4% 
of the verdict, the economic damages offset 
would have been much greater—$2,500,000—
resulting in a $4,767,647 judgment, nearly $1.5 
million less than the judgment entered by the 
trial court. But the Court of Appeal affirmed, 
holding that the trial court’s allocation was 
not an abuse of discretion. The Court of 
Appeal construed Rashidi v. Moser (2014) 60 
Cal.4th 718 to indicate that the MICRA cap 
does not apply to formulas used to account 
for other tortfeasors’ settlement amounts.
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GETTING TO KNOW... 
ANDREA FREY, JD, MPH

1. Where are you currently employed and 
what is your position?

I am an associate attorney at Hooper, Lundy & 
Bookman in the San Francisco office (during 
non-COVID times, anyway). 

2. How long have you held that position?

I started with HLB as a summer associate in 
2015 and came back full time the following 
year after graduation. 

3. When and why did you become a 
member of CSHA?

I joined CSHA just before the 2017 annual 
spring meeting. Many HLB folks are involved 
with the organization, so I’d heard great 
things – particularly about its events and the 
comradery of everyone involved – and decided 
to sign up last minute to be a member and 
attend the meeting. I learned so much at that 
first annual meeting, and even though most 
of the faces were unfamiliar at the time, I 
connected and became friends with a number 
of health care attorneys from across the 
state. Now whenever I attend CSHA events, 
the faces are familiar, and it’s great to pick 
up right where I left off with folks at the last 
meeting. 

4. Why did you become a health lawyer?

Both my parents are clinicians – my mother 
an NP at a large FQHC and my father a trauma 
surgeon at a hospital – and so growing up, we 
frequently talked health care and I found it 
fascinating to hear each parent’s stories and 
perspectives on our health care system. After 
college, I worked at the UCSF/UC Hastings 
Consortium on Law, Science, & Health Policy 
and found that I really enjoyed being at the 
center of health care through a legal lens (also, 
it turns out I faint at the sight of blood so being 
a provider was never in the cards for me). I 
applied to a dual JD/MPH program, graduated 
in 2016, and have been a health care lawyer 
ever since.

5. What is your health law sub-specialty 
and why did you choose it?

I primarily focus on transactional and health 
care regulatory matters, with an emphasis on 
health privacy, digital health, licensure and 

certification, scope of practice, and medical 
staff issues. I’m also the co-chair of the firm’s 
Digital Health Task Force. 

I really enjoy working in each of these 
areas because they are all so dynamic and 
constantly evolving. This is particularly great 
for a mid-level associate like me because the 
shifting regulatory landscapes mean I can be 
as much an expert on something as somebody 
who has been in practice for years. 

6. What is the biggest challenge in your 
job?

Setting aside billing in six minute increments, 
the most challenging part about this job is 
also what I often find most interesting and 
that’s making sure that I’m staying up-to-date 
on new proposed or final regulations or some 
sort of regulatory guidance. This past year has 
especially kept me on my toes with the slew 
of proposed and final updates to HIPAA and 
the interoperability rules, as well as all the 
state and federal waivers for providers using 
telehealth, including on reimbursement, state 
licensure requirements, and privacy issues. 

7. Have you been working remotely due 
to COVID-19 and if so, what has helped to 
manage the transition?

Yes, I’ve been working remotely since March. 
One thing I’ve found super useful is being able 
to chat with my coworkers via video because it 
helps me feel connected despite the distance. 
For projects that involve multiple attorneys, I 
find that using daily or weekly video meetings 
also keeps things running smoothly and 
makes sure everyone’s on the same page. 
Getting a moment to walk outside and take in 
some vitamin D is also pretty helpful.

8. What has been the biggest change you 
have seen in the health care system during 
your career?

I’m only five years into my career as a health 
lawyer, but even in that time, there’s been 
so many advancements in digital health and 
technology that I think are really exciting. The 
pandemic really highlighted the need for such 
tools, too; for example, it’s been incredible 
to see the enormous uptick in use and 
acceptance both by providers and patients of 
telehealth. 
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9. What do you think is the biggest 
challenge the health care system faces today?

Well, I’m currently living in a city with a 
shelter-in-place order since the ICUs are at 
0% capacity, so I think the biggest challenge 
right now for the health care system is 
figuring out how to provide the best care to 
patients given the practical reality of having 
limited resources.  I’m so grateful to all 
the front-line health care workers who are 
working to make this happen.

10. If you could change one California law 
affecting healthcare, what would it be and 
why?

I’d say it’s time to reconsider the state’s 
corporate practice ban, which is not only 
confusing, but is also outdated and not 
effective at safeguarding patients’ best 
interests anymore.

11. What goals do you have for the 
future, both career and personal?

On a professional level, I want to continue 
building out my expertise in transactional 
and health care regulatory matters, including 
speaking at a CSHA event soon, too! On a 
personal level, my current goals are to be able 
to hug friends and family and go travel abroad 
again. 

12. What hobbies do you pursue?

I try to spend as much time as possible 
outdoors in some capacity, whether its hiking, 
biking, skiing, or sailing. I also love reading 
science fiction books (highly recommend 
the Broken Earth series by N.K Jemisin!) and 
during COVID times, I’ve picked up macramé 
and water color painting as well (though I’m 
pretty bad at both). 

13. What is your motto?

Of all the paths you take in life, make sure 
a few of them are dirt! (Credit goes to John 
Muir.)
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